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Parties are absent.  

This Misc. (J) case arises out of petition No. 1916/19 filed by the 

petitioner/plaintiff under Order 39 Rule 1 and 2 read with section 

151 of CPC praying for temporary injunction.  

 

Case of the plaintiff/petitioner is that, petitioner, prof. defendant 

No.1 to 6 of the main suit are brothers, prof. defendant No.8 is their 

sister and prof. defendant No.7 is their widow mother. After death 

of their father, they all have been living separately. The petitioner 

and prof. defendant No.1 & 2 are living within the jurisdiction of this 

Court but prof. defendant No.3 to 8 are living in Kokrajhar. The 

petitioner and prof. defendants were the legal heirs of Sobahan Ali 

Sk. Sobahan Ali Sk during his lifetime had owned and possessed 

many bighas of land and after his death his legal heirs inherited 

those land. After death of Sobahan Ali Sk his landed properties were 

mutually and amicably partitioned by way of family arrangements 

amongst his legal heirs. As per the family partition land described in 

schedule-A & B of the plaint fell into the share of petitioner and 

hence petitioner became the sole owner of the said land. The name 

of the petitioner was recorded over the said land and periodic khiraj 

patta No.138 was issued in his name. Accordingly the petitioner had 

been possessing peacefully the schedule-A & B land covered by dag 

No.197 & 199 under periodic khiraj patta No.138. On the other hand, 

the land of OP No.1 is situated on the southern side of the B-

schedule land i.e. the suit land and the land of OP No.2 is situated 

on the western side of the suit land. Suddenly in the middle part of 

Januray,2019 and on 26.1.2019 both the OPs illegally raised 

boundary dispute with the petitioner’s suit land. The OPs had 

threatened the petitioner to forcibly dispossess him from the suit 

land. They have also been trying to trespass into the suit land. 

Hence petitioner has filed the instant case praying for temporary 

injunction restraining the Ops, their agents from entering, 

trespassing into the suit land or any part thereon and further 

restraining them from interfering the peaceful possession over the 

suit land. 

 

The OP No.1 & 2 have submitted the WO stating inter-alia that they 

have been possessing their own land, so the question of illegal 



trespass over the suit land does not arise. The OPs have further 

denied all the averments by petitioner in this case.     

 

Heard the Ld. counsels and perused the CR.  

It is settled proposition of law that, in order to decide the prayer 

U/O 39 Rule 1 and 2, three essential ingredients must be looked 

into. Those are as follows: 

1. Prima facie case. 

2. Balance of convenience  

3. Irreparable loss and injury.  

Now keeping in mind the above settled provision of law and 

considering the materials on record, let me try to decide the instant 

case. 

Prima facie case: In the instant case, the petitioner has claimed 

that he is the owner and possessor of the suit land covered by dag 

No.199 of patta No.138. The xerox copy of periodic khiraj patta 

No.138 prima-facie shows that the name of petitioner is recorded in 

respect of land covered by dag No.199 of patta No.138. Revenue 

receipts prima-facie shows that the petitioner paid the revenue fees 

over the suit land. On the other hand, OPs have not denied the title 

and possession of petitioner over the suit land. Thus being the title 

holder, the petitioner has every right to use, possess the suit land 

without any interference and he has every right to be protected from 

illegal dispossession. Thus I am of the considered opinion that the 

petitioner does have a prima facie case for granting injunction.  

Balance of convenience and Irreparable loss and injury :   

As already stated above, the OPs have neither disputed the title nor 

possession of the petitioner over the suit land. Further the 

documents on record also prima facie shows the title and possession 

of petitioner over the suit land. Under such circumstance, if OPs 

trespass into the suit land, or disturb the possession of petitioner 

over the suit land, he will face more inconvenience than the OPs, 

which cannot be compensated in terms of money. Thus it is 

apparent that balance of convenience is in favour of granting the 

injunction and if the injunction is refused, the petitioner will suffer 

irreparable loss.   

Accordingly the OPs, their men, agents are restrained from entering 

into the schedule B land, till disposal of the main suit. The OPs and 

their men are further restrained from disturbing the possession of 

petitioner over the suit land, till disposal of main suit. 

 

In view of the above, case is disposed of on contest.  

 

  


